Scholars have proposed a federal inheritance tax as an alternative to the current federal transfer tax system, but there are serious flaws with that idea. Those problems include: (1) different tax rates and exemptions based on the decedent's relationship to the beneficiary; (2) the lack of a tax on lifetime gratuitous transfers, including gifts with retained interests or control; (3) the persistence of most current valuation distortion abuses; and (4) significantly decreased compliance rates and increased administrative costs inherent in a system that taxes transferees on transactions that may be largely unmonitored.
Apart from their charitable gifts, 4 most wealthy decedents leave their property to other wealthy individuals 5 and the majority of beneficiaries are decedent's close relatives. 6 For the comparatively few estates with non-relative heirs, there is no policy rationale to support subjecting those few unrelated individuals to either a higher or to a lower tax rate. Although some have supported lower rates for gratuitous transfers to more distant relations or to unrelated beneficiaries as supporting the redistribution of wealth, the goal of "breaking up large estates" more logically refers to taxing wealthy decedents' estates and producing additional revenue that will pass to the government to be spent for the "public good" or that will result in marginally 7 lower taxes on the working poor and on the middle class. The reduction of concentrated family wealth and its associated power cannot realistically be achieved by a system that distinguishes 3 While genetic evolution theory, or a primal urge to protect one's lineal descendants, may explain giving a preference to passing wealth to one's lineal descendants, the goal of equity as an objective from a tax policy standpoint does not similarly require basing a tax system on that rationale. See Theodore P. Seto, Intergenerational Decision Making: An Evolutionary Perspective, 35 Loy. L.A. L. Rev. 235, 265 (2001) [Seto] (describing the biological concept of kin selection: "Its relevant premise, however, is that we are motivated to care about others because we share genes with them. If this premise is carried to its logical conclusion, the strength of our motivation to care should depend on the extent to which we share genes. Thus, we should care more about our children than about our cousins, more about our cousins than about strangers, and more about strangers than about nonhumans." Id.) . 4 See Part II.D. 5 See Aviva Aron-Dine, Commentary Trade-Offs in Choosing between an Estate Tax and an Inheritance Tax, 63 Tax L. Rev. 265, 266 (2009) ("Thus, the effect is likely to be on the distribution of wealth among the very wealthy. I do not think we can reasonably expect much effect on inequality between the top and the bottom, or the top and the middle." Id.) [Aron-Dine]. 6 With either a transfer tax or an inheritance tax that provides large exemptions, the recipient's basic needs, in relation to the general population, are much more than adequately met. See Michael Udell, Commentary Wealth Transfer Taxes: Benefits, Burdens, and Bases, 63 Tax L. Rev. 215, 218 (2009) [ 7 The revenue from taxes on wealth transfers is not likely to be sufficient to result in significant tax reductions for lower bracket taxpayers because, with large exemptions, there are relatively few taxpayers to tax. See Michael J. Graetz, To Praise the Estate Tax, Not to Bury It, 93 Yale L.J. 259, 269-270 (1983) ; Federal Taxation on Gratuitous Transfers, supra note 1, at 24. tax rates based on a fairly small number, or on the lack of or more distant familial relationship identity, of decedent's beneficiaries. 8 Another major problem with a pure inheritance tax system is that it lacks the "back up" of a gift tax on inter vivos transfers. 9 To respond to this problem, some countries have implemented gift taxes. 10 There are six states in the United States with an inheritance tax, 11 but there are only two states with a gift tax and those states, Connecticut and Minnesota, 12 do not have an inheritance tax (although they do have a state estate tax.) 13 Some states, however, do include some lifetime transfers in their inheritance tax regimes, but outright gifts, not in contemplation of death or within a few years of death, are not subject to any state inheritance tax. 14 That means that the very wealthiest of individuals who have many times the funds necessary to maintain a high standard of living and cover their unexpected expenses are most able to avoid an inheritance tax through early lifetime gifts.
Compounding this problem is that inheritance taxes don't generally include gifts over which the decedent retained control until, or shortly before, his death despite that those transfers may well be described as testamentary. Yet, wealthy individuals are more likely to make lifetime transfers when they can retain control over the transferred property during their lifetimes. That exemption of lifetime gifts with retained powers from inheritance tax systems contrasts sharply to the inclusion of such transfers under the current estate tax provisions, Code sections 2036 and 2038. Those provisions require that transfers with retained control are subject to estate taxation and in so doing, they function as important anti-abuse mechanisms.
Because many state inheritance tax systems depend heavily on the current transfer tax system for pivotal definitions, any new system would likely need to borrow or replicate much of the law and language of the current transfer tax system. 15 Specifically, various state inheritance 13 See, e.g., Tennessee, which has a nominal inheritance tax, see note 10, supra, recently repealed its state gift tax, retroactive to gifts made on or after January 1, 2012. Tenn. Code Ann. §67-8-101(a) (2). Kentucky has not had a state estate tax since January 1, 2005. See A Guide to Kentucky Inheritance and Estate Taxes: General Information [KY Inheritance Guide], at 4, available at: http://revenue.ky.gov/NR/rdonlyres/6D844DC9-B300-4EE7-963E-DB141FC0AED6/0/guide_2011.pdf 14 See Part II. A, infra. 15 See, e.g., Batchelder, supra note 5, at 65 ("Despite this fundamental change in the form of wealth transfer taxation, the proposal would continue to rely on much of the extensive body of laws, regulations, and guidance that have been developed under the U.S. estate tax system. For example, the existing rules governing when a transfer has occurred, how it is valued, and what transfers are taxable would remain unchanged. The proposal would not tax a large portion of wealth transfers, as under current law." Moreover, Professor Batchelder states "To the extent that the current tax treatment of accrued gains, generation-skipping transfers, income in respect of a decedent, illiquid assets, charitable contributions, and gifts made during life for education and medical expenses are considered desirable or politically necessary, these exemptions could be maintained." Id.) statutes use federal law definitions to qualify for marital and charitable deductions. 16 Likewise, at least one state statute cites to the federal gift tax annual exclusion and spousal gift splitting statutes. 17 The thorniest questions and abuses in the transfer tax area involve valuation distortion. 18 For the most part, 19 those difficulties would not disappear with an inheritance tax and would resurface in that alternative tax system. Additionally, in an inheritance tax regime, fractional interest discounts would proliferate. 20 With any of the recent proposals, 21 which are offered as substitutes for the present transfer tax system, property values would still need to reflect fair market value accurately, and in any system, including the current transfer tax system, valuation reform would need to occur. 22 In 2009, Professor Lily Batchelder made an innovative proposal to create a comprehensive inheritance tax (CIT) to replace the current transfer tax system and to tax large 16 See, e.g., Iowa Code Ann. § 450.3 (Listing as property included, under 7.a, Iowa references the federal QTIP marital deduction section 2056(b) (7)). 17 Id. (Listing as property included, under 2, Iowa cites both to the exclusions "under section 2503, subsections (b) and (e) of the Internal Revenue Code" and to gift splitting as allowed "in section 2513 of the Internal Revenue Code." Id. Professor Batchelder correctly points to the inequity between the wealthy and some less wealthy beneficiaries; 27 however, her numbers do not explain to what extent this onus is the result of the decedent's design, the applicable apportionment statute, or is the consequence of a lack of progressivity in our current flat transfer tax rate or an estate planning technique.
Primarily, it is the decedent who controls the assignment of any tax and debt burden among his beneficiaries. Those costs may be assigned equitably or unevenly distributed among heirs and a decedent with two children, for example, can shift the tax burden to his wealthier child. Even 23 Batchelder, supra note 5. The CIT is a proposed replacement for the current transfer tax system that is integrated into the current income tax system and has features of a cumulative accessions tax. Each recipient of gifts and inheritances exceeding $1.9 million (plus $13k annual gifts and $65,000 in annual bequests) must include those amounts in income at the beneficiary's tax bracket plus an additional 5-percent surtax. Bequests, like gifts currently, would receive a carryover basis. Id. at 62-64. Professor Batchelder outlined a detailed explanation of the CIT tax treatment of a multitude of assets and transfers. My discussion of the CIT is highly abbreviated, but I have included a discussion of the CIT as the sole proposed, rather than actual, inheritance tax in this article because of its significant addition to the scholarship on this topic. See 2008 Joint Committee print, supra note 8, at 14. 24 Batchelder, supra note 5, at 4 ("In addition, none has maintained that wealth transfer taxes predominantly burden heirs, or provided estimates of the distributional effects of wealth transfer taxes at an heir level." (citation omitted) 25 However, the actual beneficiary with the burden of taxation depends on whom the decedent places that burden in his will or in trust documents. Without a clear directive from the decedent, federal statutory presumptions, like those in sections 2205, 2206, 2207, 2207A, and 2207B, apply or state apportionment rules control. That is, in fact, only one heir (under a burden of the residue testamentary provision or state fallback rule) may have that burden despite other heirs being recipients of taxable estate assets. 26 Id. at 3 ("Surachai Khitatrakun and I estimate that about 22% of heirs burdened by the U.S. estate tax have inherited less than $500,000, while 21% of heirs who inherit more than $2,500,000 bear no estate tax burden. . . ." Id.); 2008 Hearings, supra note 1, at 32 (Statement of Lily Batchelder) (" As Table 1 shows, in 2009 only about 5 in 1,000 people who receive an inheritance will bear any estate tax burden. In part, this is because more than 30 percent of heirs inheriting between $2.5 and $5 million are not burdened by the estate tax at all. Generally these heirs have inherited all or part of an estate just below the exemption threshold. Meanwhile about 4 percent of those inheriting between $500,000 and $1 million are burdened by the estate tax, often at quite high rates. Typically these heirs have inherited a much smaller amount from an even larger estate."Id.). 27 Id. at 69 ("In aggregate, the distributional effects of the proposal are fairly similar to the estate tax system. As illustrated by Figures 15 and 16 , the proposal is somewhat more progressive by economic income and inheritance size, but the differences are not dramatic. Heirs with economic income of less than $500,000 or inheritances below $2.5 million bear higher average tax rates under the estate tax. Meanwhile, those with economic income or inheritances exceeding these amounts bear higher burdens under the [CIT] proposal."). See Part III, infra.
when understanding that an equal division may unfairly burden his poorer child, the decedent may still opt not to shift the tax burden or not to divide his property unevenly to offset this effect.
The decedent may, for example, simply want to reward his more successful child who is more like himself. He may thus think that he is being fair: each child receives an equal amount. If that equal division results in one child shouldering more of the expense, that may be his choice.
If a decedent is silent or unclear on the issue of tax and debt burden apportionment in his will or trust instrument, there are Federal tax reimbursement statutes or state apportionment laws that control which beneficiaries must bear the expense, and that may be equitable (i.e., to the extent that the transferred property incurs a tax) or inequitable (like in burden-on-the-residue jurisdictions). 28 Thus, the inequity she finds may at least to some extent be controlled by other federal tax statutes or by state law. Those laws are fallback provisions that come into effect when decedent does not specifically state which beneficiaries are to be saddled with the tax responsibility. Finally, where there are insufficient burdened assets to cover the decedent's liabilities, the government will pursue its debt either from the executor 29 or from any and all beneficiaries to the extent of the value of the property they receive from the estate. 30 Notably, by means of an irrevocable life insurance trust (ILIT), a common estate planning technique, the decedent can effectively finance the costs of estate taxes at a significant discount both to him and his family. 31 29 The executor must pay the taxes before distributing the property to beneficiaries or he may be responsible for that expense. See I.R.C. § 6901(a) and 31 U.S.C. § 3713(b). Pursuant to I.R.C. § § 2204(a) and 6905(a), an executor can limit his liability by filing an application (Form 5495) after having filed the appropriate tax returns. 30 See I.R.C. § §6624(a) (2) and 6324(a) (2). Under those statutes, an individual beneficiary may be liable even for estate taxes relating to another beneficiary's property up to the amount of property that individual has received from the estate. 31 See note 81, and accompanying text, infra. transferred by the decedent to the ILIT within three years of his death) even if the decedent paid the insurance premiums. Yet, the untaxed proceeds can be used to provide additional funds and liquidity for his estate. So, in a sense and to some extent, often it is neither the decedent nor the beneficiaries that are burdened with paying a significant portion of the estate tax bill. 32 An ILIT is often incorporated into an estate plan in second marriages where there is an age disparity between the spouses and where the older spouse has adult children from an earlier marriage who are similar in age to the younger spouse. When the older spouse dies, he may leave funds to those children through an ILIT. 33 However, because the proceeds of an ILIT is not subject to estate tax, those bequests would not be a part of Professor Batchelder's data.
Moreover, Professor Batchelder's information may simply argue for re-instituting a more progressive rate structure into the current flat transfer tax rates. 34 It is likely that the heirs most burdened are ones whose deceased parent or relative is at the margins of taxability in the current transfer tax system and not those heirs of the mega-rich who are each likely to be well off. 32 Id. Thus, Professor Batchelder's statistics do not reflect how much of the 22 percent are so burdened because of the current transfer tax system and not because of other factors such as the decedent's design or the effect of other laws; therefore, the inequity she finds may be less than her figures suggest. 33 See, e.g., Richard E. Barnes, Till Death Do Us Part (Again), 21 Prob. & Prop 34, 36 (2007) ("When appropriate, a large outright distribution, an irrevocable life insurance trust naming the children as beneficiaries, or a QTIP trust capped at a fraction of the estate may provide funds for the children immediately while still providing for the surviving spouse and lessening the animosity between the children and the younger spouse." Id.). 34 See 2008 Hearings, supra note 1, at 3 (Statement of Lily Batchelder) ("Some people receiving relatively modest bequests may bear a substantial tax burden if they are inheriting from an extremely large estate, and some people receiving really extraordinarily large inheritances may bear no estate tax burden if they are receiving from one or more estates that are just below the lifetime exemption." Id.). Professor Batchelder illustrates the tax burden disparity by comparing those estates below the exemption amount and therefore not taxed under the current transfer tax system with taxable estates wherein heirs received relatively small inheritances. Her point is well argued and supported though, as her data shows, reflects that the vast majority of recipients do not have this problem. Her data, moreover, does not consider the decedent's intentions, federal reimbursement statutes, and state apportionment law's roles in placing the burden on the beneficiary. Likewise, the 22% figure might well be further reduced by the re-imposition of more progressive rates for those estates just over the exemption amount. See discussion and accompanying notes 35-37 and Part III, infra. With the increased exemption of $ 5.25 million, moreover, that figure for unfairly burdened heirs might already be substantially decreased. Id. Finally, more data needs to be collected about how many non-student adult heirs are in the lower income tax brackets.
Currently, there is a flat transfer tax rate of 40 percent 35 in contrast the progressive rates in effect prior to the Tax Act of 2001when they ranged from 37 to 55 percent. 36 Especially with the current larger exemptions ($5.25M combined estate and gift tax exemption in 2013 compared to the $1M gift tax and the $3.5M aggregate transfer tax exemption in 2009 when Professor Batchelder published her CIT proposal), 37 the skewed burden Professor Batchelder addresses more likely affects a smaller minority of heirs today. Also, those facts may point to a simpler solution than instituting a completely new tax like an inheritance tax or the CIT. Some scholars, including Professor Batchelder, 38 have argued on redistribution grounds that tax preferences should be given to decedents who pass property to less wealthy distant relatives or unrelated individuals. 39 Indeed, the feature of the CIT that emphasizes the relationship between the transferor and the transferee is one that underlines its identity as a type of inheritance tax rather than as a pure income inclusion system. However, a tax preference for 38 See Batchelder, supra note 5, at 69 ("In reality, the proposal would probably be even more progressive than the current system because these estimates assume no behavioral response. To the extent that donors respond to the incentives created by the proposal to give more widely and to those with less pre-inheritance income, pretax inheritances should become more progressive. As explained below, there is little, if any, evidence on which to base an estimate of this response. Id.). 39 Anne L. Alstott, Equal Opportunity and Inheritance Taxation, 121 Harv. L. Rev. 469, 511 (2007) ("With these principles in place, we can now see that the equal opportunity perspective suggests a striking departure from the European inheritance tax model and from prior proposals for accessions taxation. Instead of taxing gifts and bequests from closer relatives at lower rates, the inheritance tax should tax bequests from relatives in full and should exempt those from nonrelatives." Id.). However, Professor Alstott acknowledged that not only are those transfers unusual, but that they might encourage abuse ("Gifts and bequests from unrelated individuals are rare today, but the danger is that they might become the newest shelter for the rich." Id. at 512). goal of "breaking up large estates," a purported objective of the transfer tax system. 40 Decedents generally give their assets to a relatively few loved ones. 41 Indeed, despite claims by those who expect that an inheritance tax would change a decedent's behavior to increase the number of beneficiaries to whom a decedent would pass her property, there is some evidence that this perhaps logical result would not occur. 42 Finally and most haltingly, focusing on beneficiaries rather than on the decedent multiplies the number of taxpayers involved in reporting transactions that are inherently difficult to police. Our history with unreported tip income, where third parties are usually involved, should provide a warning of the difficulty of enforcement in the area of family gifts. 43 Compliance rates would decrease significantly under an income inclusion or CIT system and administrative costs would increase.
The purpose of this article is to identify and critique common characteristics of the inheritance tax systems that exist in our U.S. states and internationally, particularly in Europe, using the current, albeit imperfect, federal transfer tax system as a benchmark. In addition, the article will examine the novel CIT proposal offered by Professor Batchelder that takes some elements of existing inheritance taxes as well as some features of the current transfer tax system and embeds them into the income tax system.
II. Existing Inheritance Tax Systems

A. Inter Vivos Transfers
Internationally, many inheritance taxes include some kind of taxation on gifts. 44 For example, Germany, Ireland, Spain, and Finland subject gifts over an exemption amount either to a gift tax or to an inheritance tax. 45 There are currently only six states in the U.S. with an inheritance tax 46 and none of those states also imposes a state gift tax although five states with an inheritance tax also have a state estate tax 47 and two states with an inheritance tax also have a state generation-skipping transfer (GST) tax. 48 48 See Iowa Code Ann. § 450A.2; Md. Code Ann., Tax-Gen. § 7-402 (imposed on GSTs that are not "direct skips" under I.R.C. § 2612 where original transferor was a Maryland resident on the date of the original transfer or, where a non-Maryland resident at that date, if the property has a situs in Maryland); former Ind. Code § 6-4.1-11.5-7, repealed for decedents dying on or after January 1, 2013. According to Hines, the CIT does not include transfers transferred within a specified number of years before the decedent's death in their inheritance tax base. 49 To the extent that an inheritance tax does not include all lifetime gifts, however, that inheritance system allows the very wealthy to avoid the tax since it is the wealthiest of individuals who can most afford to make early in life large transfers to their loved ones. 50 Some transfers that are generally not subject to an inheritance tax are those inter vivos gifts wherein the donor has retained control over those assets until her death. 51 The federal estate currently subject to the federal generation-skipping tax. See James R. Hines, Jr., Taxing Inheritances, Taxing Estates, 63 Tax L. Rev. 189, 202 (2009) [Hines] . Indeed, it is unclear whether Professor Batchelder would keep a GST tax in the CIT. She states, "To the extent that the current tax treatment of accrued gains, generation-skipping transfers, income in respect of a decedent, illiquid assets, charitable contributions, and gifts made during life for education and medical expenses are considered desirable or politically necessary, these exemptions could be maintained." Id. at 65 (emphasis added). However, Professor Batchelder proposed that the CIT have its own type of GST tax with its incidence on the ultimate beneficiary. See Batchelder, supra note 5, at 66-67 ("Finally, the proposal would tax transfers to grandchildren (and more distant lineal descendants) as if the amount inherited had first passed first to their parents (and any additional skipped generations), and only then to the actual heirs. In practice, this would be accomplished by applying an implicit tax to the skipped heir at the top tax rate, unless the recipient presented evidence of what the skipped heir would have owed if the funds had actually passed to them initially. This treatment should apply regardless of whether the transfer is made directly or through a trust." Id.) (Citation omitted). 49 Iowa does not have a gift tax, but most gifts made within three years of death are included in the state's inheritance tax. Iowa Code Ann. § 450.3. Likewise, Kentucky's inheritance tax includes gifts made within three years of decedent's death unless shown not made in contemplation of his death. Whether a transfer made more than three years prior to decedent's death was made in contemplation of death is a factual question determined by "the proper tribunal." Ky. Rev. Stat. Ann. § 140.020. See KY Inheritance Guide, supra note 12, at 9. Maryland's inheritance tax includes gifts intended to take effect in possession or enjoyment at or after the decedent's death, gifts in contemplation of death, and transfers within two years of death even if not in contemplation of death. Md. Code Ann., Tax-Gen. § 7-201(d) (1). Nebraska subjects transfers within three years of death where a federal gift tax return must be filed. Neb. Rev. St. § 77-2002(2) while Pennsylvania's inheritance tax taxes transfers within one year of death as long as that transfer in the aggregate exceeds $3,000 in any calendar year. 72 Pa. Stat. Cons. § 9107(c) (3). When the federal estate and gift tax systems became unified under one rate system and credit in 1976 (although the taxes were not unified between 2002 and 2010), there was no longer any need for most transfers made within three years of death to be subject to federal estate tax. See Federal Taxation on Gratuitous Transfers supra note 1, at 33-34 ("The transfer-in-contemplation-of-death provision has been greatly watered down. What's left of it is located in §2035. The 'testamentary effect' idea has undergone gradual evolution over the years, and has been dispersed over Code § §2036-2039. Thus, the following nonprobate items attributable to inter vivos transfers are currently included in the gross estate: (1) the proceeds of insurance on the decedent's life where the insured owned the policy and made a gift of it within three years of death ( §2035(a)); (2) gift tax paid (or owed) on gifts made within three years of death ( §2035(b)); . . . ." Id.). However, unlike federal law that subjects transfers of certain retained powers or interests made within three years of death under §2035(a)(2), New Jersey's inheritance tax exempts such transfers from its inheritance tax. N.J. Stat. Ann. § 54:34-1.1; gifts of retained rights or powers made more than three years of death are deemed not make in contemplation of death. Id. 50 See Margaret Collins, Rich Passing Up $10 Million Opportunity to Gift Tax-Free, Bloomberg (Jul 13, 2012), available at: http://www.bloomberg.com/news/2012-07-13/rich-passing-up-10-million-opportunity-to-gift-taxfree.html ("For families with more than $100 million, deciding to transfer as much as $10 million now may be an easier decision because it's a much smaller percentage of their net worth. . . ."). 51 Iowa also includes property either subject to a general power of appointment held by the decedent at his death or exercised or released within three years wherein if decedent had owned the property outright would have been tax insures that those types of lifetime transfers are included in the decedent's taxable estate. 52
By means of the estate tax, if a decedent makes a gift but retains either a life interest in that property 53 or a power to control the lifetime possession or enjoyment of that property, 54 the full date of death value of that property will be included in his estate. 55
Early case law described these types of transfers with lifetime retained control or a lifetime retained property interest as "will substitutes." 56 Congress quickly reacted to three Supreme Court cases 57 that had allowed decedents to avoid estate taxes for gifts with respect to includible in his estate under this section. The tax treats a transfer creating a general power of appointment as a fee property interest transfer and treats other types of powers of appointment, other than those where the donee makes an election "as the transfer of a life estate or term of years in the property subject thereto to the donee of the power and as the transfer of the remainder interests to those who would take if the power is not exercised." Also, a transfer subject to the decedent's secret request shall be treated as a transfer subject to the highest inheritance tax rate. See Iowa Code Ann. § 450.3. Kentucky's inheritance tax provides for the inclusion of gifts where there is an intention for that gift to take effect at or after decedent's death, "including a transfer under which the transferor has retained for his life or any period not ending before his death (a) the possession or enjoyment of, or the income from the property; or (b) the actual or contingent power to designate the persons who shall possess the property or the income therefrom," except for sales for adequate and full consideration. Kentucky's inheritance tax also applies where the settler has a testamentary power to revoke a lifetime gift. 
B. Rates
A major tenet central to most inheritance taxes is the relevance of the decedent's blood or adopted relation to the beneficiary. 64 Many countries and individual U.S. states allow preferred rates, 65 or zero rates, 66 for lineal descendants of the decedent. In those instances, there is much less revenue generated from the tax as most decedents pass property to their children and at 393 ("The majority opinion on the §2036(a)(2) issue was based on the notion that the decedent's power was an 'administrative power' on account of the fact that it related to trust investments, and then stated that administrative powers lay outside of § §2036(a)(2) and 2038, relying on a very early case (under a different statutory provision) that did not really come to grips with the issue, followed by the unsupported (and dubious) claim that estate planners had relied continuously on that case. Against the argument that the decedent effectively had retained the power to accumulate the trust income, the Court majority said that such power was constrained by a general fiduciary duty under corporate law. However, such a duty is as general as that which bounds the dispositive discretion of a trustee. The better argument would be that the Board of Directors, not the controlling shareholder, has control over dividend policy, and the Board would set dividend policy by considering the welfare of the corporation rather than according to the beneficial enjoyment of the trust." Id. (citations omitted)). 64 2008 Joint Committee Print, supra note 8, at 18 ("Under most existing inheritance tax structures, a larger exemption and lower tax rate schedule is assigned to transfers to a surviving spouse, often followed by a smaller exemption and higher tax rate schedule for transfers to lineal descendants, followed by a yet smaller exemption and higher tax rate schedule for transfers to other relatives, followed by an even smaller exemption and higher tax rate schedule for other transfers. Consequently, in practice, the exemption levels and rate schedules favor retention of wealth within the nuclear family as opposed to a broad division of transferred wealth." Id.). See, e.g., Iowa Code Ann. § 450.10 (West 2012) (lineal tax rate is 0%, siblings and son-in-laws and daughter-in-laws are subject to inheritance tax rates between 5-10%, and collaterals are taxed at rates between 10-15%); Ky. A stepchild of the transferor, whether or not the stepchild is adopted by the transferor." Id.) 70 Wealth distribution is logically affected by one's personal situation. Thus, it would be both unreasonable and unkind to tell a decedent without children that he would lose a tax benefit because he passes his property to a collateral relative or unrelated friend; likewise, it would be both unreasonable and unkind to tell a decedent with a child that he would lose a tax benefit because he passes his property to that child. Taxing a wealthy decedent on property passing at death at either progressive or high rates depending upon the size of his estate, regardless of his beneficiaries, is a much more reasonable, compassionate, and equitable way to raise revenue and to support public programs. 71 See, e.g., Indiana's recently repealed statute, former Ind. Code Ann. § 6-4.1-3-10 (b) illustrates the complexity of such an elaborate structure:("With respect to a taxable transfer or transfers resulting from the death of a decedent who dies after December 31, 2011, the first two hundred fifty thousand dollars ($250,000) of property interests transferred to a Class A transferee under the taxable transfer or transfers is exempt from the inheritance tax."), repealed effective January 1, 2013. However, a class B or class C beneficiary may exempt very little from the value decedent transferred to her. Ind. Code Ann. § 6-4.1-3-11, repealed effective January 1, 2013 ("The first five hundred dollars ($500) of property interests transferred to a Class B transferee under a taxable transfer or transfers is exempt from the inheritance tax."); & ("The first one hundred dollars ($100) of property interests transferred to a Class C transferee under a taxable transfer or transfers is exempt from the inheritance tax."). After applying the appropriate exemption amount, in Indiana, there is a progressive rate structure; however, those rates are also dependent on the decedent's relationship with the beneficiary. Ind. Code Ann. § 6-4. Although the estate lost this case because according to the court, its claim "was not adequately developed," the estate wanted the court to treat the beneficiaries as Class A, rather than Class B or C beneficiaries, which they literally were under the state's inheritance statute, because the Indiana's state constitution prohibited the legislature to "grant any title of nobility, nor confer hereditary distinctions." Ind. Const. art. 1, § 35. That is, the estate claimed a constitutional violation of that article and section because the inheritance tax granted benefits to individuals based solely on birth distinctions. In Odle, the decedent was a widower. He and his wife had no children. The facts stated that this was the reason that he left his property "to several collateral relatives, including nephews, great nieces, and great nephews." This common reason for not passing property to one's descendants inequitably, unreasonably, and unkindly, resulted in a heavier tax burden. 73 See, e.g., Ky. Rev. Stat. Ann § 140.030(2) ("The proceeds of an insurance policy payable to a designated beneficiary, including a testamentary or inter vivos trustee, other than the assured or his estate, shall be tax-free."); Md. Code Ann., Tax-Gen. § 7-203(d) ("The inheritance tax does not apply to the receipt of the proceeds of a life insurance policy payable to any beneficiary other than the estate of the insured."); N.J. Stat. Ann § 54:34-4(c), (f), (g). Ireland also exempts some life insurance proceeds from its gift and inheritance taxes. See 2008 Joint Committee print, supra note 8, at 8. 74 See, e.g., 2008 Joint Committee print, supra note 8, at 8 ("The German inheritance tax, for example, provides an exemption for household goods, works of art, and certain other property." Id.). Germany, which partially (65% or 85%) or fully exempts artworks from its inheritance tax base, allows the heir to remain the owner. The sliding scale seems to depend on the significance of the artwork, the work must remain in Germany or the EU, must be made available to the public to some extent, and the associated maintenance and preservation costs must exceed any revenue produced. The 100% exemption also requires that the owner have owned the piece or collection for at least 20 years. 78 Reg. § 20.2042-1(c) (2). Incidents of ownership are defined broadly in the regulations to include the economic benefits of the policy and include such powers as the ability to change the policy's beneficiary or to obtain a loan against its cash surrender value. Incidents of ownership also includes a more than de minimis (greater than "five percent of the value of the policy immediately before the death of the decedent." The value of a reversionary interest is determined by utilizing the traditional methods of valuation like the actuarial tables. 697 (1990) ("Recognizing the economic risk that divorce poses to women and to mothers, states adopted the partnership concept specifically to increase the distribution of property to women upon divorce and thus to offset the economic losses caused by divorce."Id.
(citation omitted)).
intermingled or continually exchanged. 93 One commentator has suggested, however, that the marital deduction may be unnecessary with an income inclusion or CIT approach because of the income tax date of death benefit of a potential basis step-up 94 accorded to property received from a decedent. 95
III. The Comprehensive Inheritance Tax (CIT) Proposal
In the CIT, Professor Batchelder proposes merging transfer taxes into the income tax system when gifts or bequests received by an individual aggregate to more than $1.9 million.
After that threshold, the donee would have the excess subject to income tax inclusion at a 15percent surtax above the donee's income tax rate. Since each recipient has different economic means, Professor Batchelder concludes that taxing the donee more accurately reflects that person's ability to pay; likewise she argues that the goal of imposing a 15-percent surtax on the highest income tax rate is to match the earned income rate, which would require including an additional tax to replicate the effect of the payroll tax. 96 However, with respect to the estate tax, she contends that it is difficult to assess the incidence of tax. 97
Professor Batchelder criticizes the present transfer tax system as taxing inherited wealth less than earned income. She states that "Inherited wealth is currently taxed at one-fourth the rate See Kopczuk, supra note 40, at 139 (stating that "there are stronger arguments for estate taxation to be made based on externalities from wealth concentration." Id.). In her indictment of the tax burden unfairly taxing heirs, Professor Batchelder does not view family wealth as a concentrated unit. Indeed, her proposal is intended to "allocate burdens much more fairly at an individual level." Batchelder, supra note 5, at 69. Because her paradigm emphasizing the inequitable tax burden of heirs does not consider the unique relationship generally characteristic of closely related beneficiaries, Professor Batchelder does not attach value to family wealth remaining in the family. Nevertheless, coming from a different viewpoint, I think it would be helpful to know whether after the decedent dies and passes wealth to his children, whether those children at some later time make gifts to each other when a sibling or other close relative is in need. Likewise, it would be helpful to know whether and to what extent decedent passed disproportionate bequests either to aid a less wealthy sibling or to pass more wealth to a more sensible sibling so that, either formally (through a legal instrument) or informally (by precatory request or moral implication), that sibling can assist another sibling who cannot handle a large amount of money. 103 See, e.g., Hines, supra note 48, at 191. 104 See Udell, supra note 5, at 217 ("An inheritance tax, with a generous individual exemption can create significant horizontal equity distortions under these provisions for equal size businesses inherited by families of different sizes." Id.). 105 Id.
Additionally, there are questions about whether inserting an inheritance tax into an income tax system, the payment vehicle for the CIT, is less a solution for recipient ability to pay issues than a full income inclusion approach with or without an additional, independent transfer tax system. Allowing a large exemption for gifts makes an inheritance tax like the CIT look more like the current estate and gift tax regime and less like the income tax system that is based on fairness and ability to pay goals. Special exclusions and large exemptions make sense in a wealth transfer tax system, particularly for consumption items and exempting all but the wealthy from the tax. Contrary to ensuring the goal of horizontal equity in the income tax system, those large exemptions are unique and offensive to the treatment of other types of income. Filtering the CIT through the income tax system, the CIT appears incongruent with much of the rest of the income tax provisions that are geared to ability to pay concepts. 106 There is no other income tax provision that ignores a windfall of $1.9 million of income. 107 Professor Batchelder's criticism about the under-taxation of inherited wealth supports a full income inclusion approach for gifts 106 Professor Batchelder justifies the CIT exemption on two grounds: "On the one hand, its exemption protects a basic level of familial economic support that one hopes all parents will provide so that each child has a reasonable opportunity to grow and flourish. On the other hand, by gradually taxing inherited wealth in excess of this amount, a comprehensive inheritance tax encourages extraordinarily wealthy donors to share further wealth transfers with individuals who have fewer opportunities than their children." Batchelder, supra note 5, at 3. First, while a large exemption is sensible in a transfer tax, the income tax system currently provides for personal exemptions and the standard deduction in much more modest amounts that represent "a basic level of familial economic support." Admittedly, those deductions pale in comparison to the $1.9M per person lifetime exemption. Secondly, as already theorized, people will continue to leave their property to those relatively few people they love; and wealthy people generally name their wealthy family members and friends as their beneficiaries. See notes 4-5, supra. It's very difficult to believe that that pattern of giving would change. Those who want tax advantages already have the option of making charitable contributions to aid the poor; yet, most wealthy people contribute to their own charitable foundations, their favorite museum, or their alma maters. See Ken Stern, Why the Rich Don't Give To Charity, The Atlantic (Mar. 20, 2013), available at: http://www.theatlantic.com/magazine/archive/2013/04/why-the-rich-dontgive/309254/ . 107 The income tax exclusion sections don't aggregate to exceedingly large amounts of untaxed dollars. The de minimis fringe benefit, for example, underlines the income tax rejection of ignoring so large a benefit. See I.R.C. § 132(e); Income Tax Regs. § § 1.132-6(d) (1) & (4), 1.132-6(e) (1). The only exception is, of course, the current exemption for gifts and bequests under I.R.C. § 102; however, that section is rationalized at least in part on the fact that we have a transfer tax system. and inherited wealth. In contrast to the CIT, a full income inclusion system would be much simpler and more equitable. 108 In 2009, under the then current estate and gift tax system in effect when Professor Batchelder proposed the CIT, each donor could exempt a total of $1 million in aggregate gifts and a total of $3.5 million in total gifts and bequests. 109 Also, generally wealth transfers are from parents to children. 110 Thus, in 2009, the CIT would have produced additional revenue where a parent had one wealthy child, but a parent with two rich children would have received a total of $3.8 million, rather than $3.5 million, tax-free. A family with four children would have received $7.6 million, etc. tax-free. 111 If, as I have suggested, wealth redistribution means greater tax revenue, which can be applied either to more spending or lower tax burdens for the less wealthy, there is likely to be less wealth redistribution with the CIT than with the current transfer tax system. 112
The CIT also imposes complexity with its disparate and somewhat unusual 113 15% rate surcharge. Such additional taxes in the income tax context are generally the result of penalties; the CIT surcharge adds complexity and doesn't fit well conceptually in that framework. 114 In 108 While more equitable, inclusion of gifts or bequests by focusing on the donees rather than the donor multiplies the practical difficulties of compliance. See text and accompanying notes 43, supra, and 118-120, infra. 109 I.R.C. § § 2010, 2505 (2009). See http://www.irs.gov/businesses/small/article/0,,id=164871,00.html 110 See Kaplow, supra note 7, at 175 (". . . most gifts are to relatives, the largest being from parents to children." Id.). 111 Assuming a Congress in 2010-2012 willing to increase exemption levels, as history has proved, aggregate family wealth would likely also increase under the CIT proposal. 112 Likewise, as emphasized by Professor Hines, the CIT may lack a generation skipping transfer tax (GSTT), which in turn, as he points out, would result in more wealth concentration and lower tax revenue than the current transfer tax system. Hines, supra note 48, at 203-204 ("The logic of inheritance taxation suggests removing the tax on generation-skipping transfers as part of a broader package of transfer tax reforms, but such a reform might have the paradoxical effect of promoting greater wealth concentration than that which would materialize in the absence of any wealth transfer taxes." Id.). 113 The unpopular bubble, subjecting estates between $10 million and $17.184 million to a 5% federal surtax to the top rate of 55%, effectively eliminated the benefits of the lower marginal rates applicable to the first $3 million of property in an estate and the $1 million exemption, until it was eliminated in the 2001 Act. The surtax was intended to create an overall 55% rate for those estates by imposing the surtax and taxing those amounts at 60%. See 2001 Act Explanation, supra note 36, at 57, 63-64; Aucutt, supra note 36, at 6. 114 See 2008 Hearings, supra note 1, at 77 (Statement of Joseph Dodge) ("An inheritance tax is basically like an estate and gift tax, but with a more complicated rate and exemption structure" Id.). Professor Udell is cautious about 2009, the income tax maximum bracket was 35% while the maximum transfer tax rate was 45%.
Attaching a 15% surcharge to the 35% income tax rate would have subjected the excess to an additional 5% tax or to an income tax maximum rate of 50%. That additional 5% rate, however, might well recoup some of the shortfall that would be caused by the decedent's leaving his wealth to more than one beneficiary. Like many state inheritance taxes, and as noted by other commentators, 115 the CIT is dependent upon many of the current transfer tax concepts and terminology. 116 By merging the transfer tax language into the income tax system and by focusing on the transferee rather than on the transferor, the effect of the CIT is to increase complexity for a greater number of taxpayers.
To the extent that the effect falls on lower income taxpayers, whom Professor Batchelder aims to assist, the CIT would increase their tax return preparation costs. Similarly, the CIT would increase the burdensome administrative duties and costs of more executors. By contrast, very wealthy individuals deal with complex financial issues routinely. Although some wealthy taxpayers may urge the need for simplicity, they generally seek simplicity only when it results in their paying lower taxes. While, for example, taxing wealth without any valuation discounting is the fact that there is not a clear basis for integrating income and transfer taxes into a two-tier rate system. "The notion that the eventual wealth transfer tax rate should depend upon the particular income tax rate of the heir in the year that she receives an inheritance does not appear to be grounded in an argument that ties the two bases together. For example, it does not relate the wealth tax base to the income tax as, perhaps, a correction for income that is not measured well in the income tax." Udell, supra note 5, at 216. Udell envisions that through prearranging one's transactions, "many estates would begin with a 0% rate before an inheritance tax rate is applied. Because it is not impossible to plan into losses that flow through a schedule E onto the form 1040 to achieve this result, the relationship between the estate and income tax bases will become important with a comprehensive inheritance tax." Id. at 217. 115 See Joulfaian, supra note 95, at 212 ("More importantly, the proposed inheritance tax would not replace the estate tax. Its starting point is the division of bequests reported on the estate tax return." Id.); Batchelder, supra note 5, at 65; note 15, supra. 116 See notes 15-17, supra. simpler, many wealthy taxpayers are fine creating complex transactions as long as the bottom line leaves them richer. 117 Moreover, the CIT is riddled with compliance issues. 118 Accounting for gifts in an income tax system would be much more difficult than with the current estate and gift tax system where all of the applicable decedents' estates (currently less than 1% of all estates) are examined and where delinquent gift tax returns are often filed at the decedent's death. Auditing all income tax returns to discover non-compliance with gifts would be a mammoth, and probably impossible, task. 119 , but also implicitly validated the taxpayer's use of shortterm two-year zeroed-out grantor retained annuity trusts (GRATs), avoiding gift tax while permitting the transfer of additional value to family members transfer tax-free); the popularity of family LLC's and FLPs, by which the taxpayer reduces the value of liquid assets, typically from 30 to 70 percent, by transferring them to those family entities and then by transferring supposedly devalued entity interests to the younger members of the family, and of charitable lead annuity trusts (CLATs), by properly employing the actuarial tables to zero-out non-charitable family gifts. See Federal Taxation on Gratuitous Transfers, supra note 1, at 452, 460-461, §9.3. 118 Kaplow, supra note 7, at 187, n. 1 ("Also, no attention is given to administrative concerns, especially pertaining to avoidance as well as the possibility that a transfer tax may in certain respects serve to backstop an income tax (although it can also reduce income tax receipts by heightening the benefits of schemes that reduce both taxes). incidence of the tax to the heirs while leaving in place all the existing complexities of deriving the size of the estate to be divided among the heirs." 120 A simpler solution to deal with the inequities the CIT is intended to cure is to reinstitute a more progressive rate system into the current transfer tax system. Because of the large exemption and because the rate tables have remained the same, transfer tax rates have been a flat 45% rate between 2007 and 2009; a flat 35% rate between 2010 and 2012, and in 2013, a flat 40% rate. 121 If the rates were changed to include multiple brackets so that those estates nearest to the exemption amount were, for example, taxed at a 35% rate and rates would progress to a top rate of 50%, the impact on less rich heirs would be reduced. This proposal is not equivalent to the impact of a CIT, which is intended to be better correlated with family size; 122 however, it may correlate acceptably with lower income tax bracket beneficiaries.
The CIT is intended to provide an incentive for the rich "to share further wealth transfers with individuals who have fewer opportunities than their children." 123 Yet, it is unlikely that anyone, including the wealthy, would alter the recipients of their non-charitable gift-giving in a statistically significant way. 124 Most taxpayers with children give their assets to those children 125 and it is unlikely that that pattern would change despite the tax benefits the CIT would 120 124 Former policy analyst Aron-Dine is also skeptical of that result. See Aron-Dine, supra note 4, at 266 ("Realistically, it does not seem to me that the proposal will lead wealthy decedents to split their estates into, say, $500,000 bequests to each of twenty needy, or even middle-income, people. Rather, what the proposal seems more likely to do is to encourage splitting large estates into $2 million bequests to a somewhat larger number of reasonably well-off people. "Id.). 125 See Kaplow, supra note 7, at 175. promote. 126 Moreover, there are more direct ways of encouraging that behavior such as raising taxes on the wealthy that would provide additional revenue to subsidize the poor (or to relieve the less wealthy of some of their tax burden). Likewise, the gift and estate tax charitable deductions could be restricted to those programs of exempt organizations that predominantly aid the poor (feeding, clothing, scholarships, subsidizing educational programs, etc.) or those donations could receive increased tax benefits over the current limitations on the charitable deduction. 127
Professor Batchelder intended for the CIT to correct the poor public image of the estate tax as the "death tax," a term coined in a successful campaign launched by opponents "who have framed the estate tax as a double tax on frugal, hard-working donors who are ruthlessly taxed right at the moment of death." 128 She intended the CIT to "improve public understanding of the taxation of wealth transfers." 129 But, a new spin is always in the wings to combat reasoned arguments. While the CIT focuses on the wealthy windfall recipients, it isn't too much of a leap to believe that CIT opponents would frame the CIT in similar terms: i.e., double taxation of those hard-earned dollars passing from a caring parent to his grieving loved ones. Instituting a new complex tax system is not the answer to powerful and contagious political rhetoric. Proponents need to develop a more effective message or to create a better counter-spin.
Finally, one of the central reasons that make the present estate tax preferable to an inheritance tax, including the CIT, is that the current transfer tax system deals well with inter vivos transfers with retained powers. Professor Batchelder states that the CIT would likely rely 126 Richard Schmalbeck, Avoiding Federal Wealth Transfer Taxes 121-122, in Rethinking Estate and Gift Taxation, supra note 118) [Schmalbeck] (persuasively concluding that even with the great tax benefit of the annual exclusion, few wealthy taxpayers currently are influenced to make those lifetime transfers because "the real barrier to full use of the annual exclusion is the strong preference of potential donors for the retention of economic power." Id.). 127 See, e.g., I.R.C. § 170(b) (percentage limitations) on the income tax charitable deduction for lifetime charitable gifts. 128 Batchelder, supra note 5, at 3. 129 Id.
on the transfer tax definition of when a gift is complete. 130 However, the gift completion rules differ in some important ways from the estate tax inclusion statutes so it is unclear what principle would apply. 131 With current Code sections 2036 and 2038, there is a great deal of history with the estate tax grappling with abusive avoidance techniques involving retained control. 132 Essentially, although they need reform, the current transfer taxes tax inherited wealth pretty well.
There is a developed law determining what and when transfers should be taxed. While transfer tax reforms are needed, 133 we'd have more avoidance and abuse with either an income inclusion method or the CIT than we have now. Since each donee has different economic means, those advocating an inheritance tax consider taxing the donee as more accurately reflecting ability to pay. 134 However, because that integral part of an inheritance tax can also be subject to abuse, 135 it has been suggested family attribution rules could be included in a CIT or any other inheritance tax to deal with that issue. 136
IV. Behavior
Scholars have noted the lack of motive consistency with respect to gifts in the current transfer tax system and have found a "substantial variation in behavior among estate taxpayers." 137 They have found more estate planning where the decedent had a long illness before her death, 138 but even the very old do not often opt to divest themselves of their holdings. 139 The data "provides support for the notion that there are important barriers to tax avoidance, perhaps related to the undesirability of giving up control over assets." 140 In general, however, avoidance behavior is not predictable because of the differences among those subject to the estate tax, both different behaviors among the wealthy in general and, specifically, at different points in their lives.
Particularly for the wealthiest of those subject to transfer taxes, taxpayers are more unwilling to devolve themselves of the control of assets than of their legal ownership. 141 While making annual exclusion gifts is an easy way to reduce a decedent's transfer tax liabilities, as Professor Schmalbeck has shown, the wealthy often do not make those gifts. "In the aggregate, it is estimated that, at most only about 15 percent of the value of the annual exclusion gifts that could be made tax free from potentially taxable estates are in fact made." 142 His explanations for this underutilization include "a work disincentive for young donees, retention of control over their children's behavior and choices, and, for those close to the exemption amount, retention of sufficient assets to cover the taxpayer's own medical or other unanticipated lifetime needs." 143 137 Kopczuk, supra note 40, at 155. 138 Id. at 155-156. 139 Id. at 156, n. 79 (The "estates are growing with age even among the very elderly, further underscoring that avoidance is not always pursued in advance." Id.). 140 Kopczuk, supra note 40, at 156 (emphasis added). This finding about behavior also underlines the importance of sections 2036 and 2038 and their role in preventing erosion of the estate tax. 141 Schmalbeck, supra note 126. 142 Id. at 121 (citation omitted). 143 Id.
That last motivation was particularly evident in the fall of 2012 when estate planners, anticipating a possible return to 2001 Act sunset levels or at least a reduction of the currently available high exemption amounts, were urging their clients to take advantage of the 2012 $5.12M per person aggregate transfer tax exemption. The motives Professor Schmalbeck described were coupled with the experience of the recent economic downturn where assets declined sharply in value. That combination made even the very wealthy taxpayers apprehensive that they would not have enough assets to sustain their desired standard of living. 144 "Fewer than 10 percent of clients with at least $10 million have used even part of the exemption or plan to by December, said two-thirds of certified public accountants surveyed by the American Institute of CPAs." 145 I agree with Professor Schmalbeck that much of what motivates behavior is that most estate planning under the current transfer tax system requires the donor's relinquishing control of the transferred property and that the wealthy prefer not to do that. 146 Again, that is why sections 2036 and 2038 are so important to retain and that is one reason, besides inherently greater administrative ease and higher compliance levels, for retaining both the focus on the donor or the decedent and the current transfer tax system. A former policy analyst at the Center on Budget and Policy Priorities, 147 Aron-Dine commented that an annual wealth tax would discourage savings more than a wealth transfer tax, imposed at the decedent's death. She based that conclusion on the observation that "very rich people appear to accumulate wealth in large part because they want to be richer, rather than because they want to spend a lot of money or leave a lot of money to their children." 148 Moreover, some of the wealthy do opt for estate tax avoidance or reduction planning.
With respect to the CIT, Joulfaian stated, while currently the majority of the wealthy divide their assets equally, 149 it is unclear whether they would continue to do so or whether they would change that pattern to create after-tax equal divisions; if the latter, he posited whether that would undermine the adoption of the CIT. 150 Joulfaian also saw the potential for more bequests to foreign beneficiaries who would not be subject to the tax and that fractional interest discounts would increase. Thus, he concluded that the effect of the CIT would likely be to multiply "opportunities for tax avoidance and noncompliance." 151 
V. What a Federal Inheritance Tax Offers a Transfer Tax
The primary benefit of an inheritance system is its timing of taxation with receipt by the donee or beneficiary, thereby eliminating the current reliance on actuarial tables 152 to determine the value of a split interest in property, such as a remainder interest. 153 By matching the timing of the tax to the real transfer time, the tax consequences would accurately reflect the values of those gratuitous transfers. For example, the distortions and abuse of charitable split-interest trusts stem from the inherent flaws of valuing an interest by means of the actuarial tables at the time of the creation of the trust and not when the charity or non-charitable beneficiary actually receives the property. 154 The advantage of the actuarial tables is their simplicity and established acceptance. Yet, they do not and cannot reflect a real future value. No one has a crystal ball about future value and the assumptions in the tables are inherently flawed. The actuarial tables assume a fixed rate of growth based on current interest rates, which at any time but particularly when interest rates are low, are unlikely to be accurate in the long run. The tables rely on unreal assumptions like the supposition that today's interest rate is relevant to the eventual payout of a particular investment and they ignore the principal's actual growth during the term. Likewise, when an interest's duration is based on an individual's life instead of a term of years, the actuarial tables employ mortality assumptions that will often change during the term of the interest. 155 Most pointedly, moreover, it is the taxpayer who chooses if and when to use an estate planning technique that employs the actuarial tables. Thus, while the actuarial tables may be theoretically neutral, they are in fact only used when their valuation assumptions are very likely to be beneficial to the taxpayer. 156 153 See Batchelder, supra note 5, at 65 ("Rather than following the current approach, the proposal would apply an approach developed by William Andrews and wait to see who gets what before taxing transfers for which the taxable status of the beneficiary is unclear."); 2008 Joint Committee print, supra note 8, at 21-24. 154 See Reforming Charitable Split Interest Rules, supra note 86, at 880-882. 155 See Federal Taxation on Gratuitous Transfers, supra note 1, at 114-116. 156 See 2008 Hearings, supra note 1, at 81 (Statement of Joseph Dodge) ("Actuarial tables are not only inaccurate in individual cases, but can be "gamed" by such devices as GRATs and private annuities." Id.).
Thus, an inheritance tax system that taxes gratuitous transfers to a beneficiary on the actual receipt of the property does not need to rely on guesswork (i.e., the actuarial tables) and therefore minimizes gaming in this area. At the same time, the current transfer tax system could be reformed to curtail those abuses. 157
VI. Conclusion
Existing inheritance taxes inequitably tax the recipient based on the closeness of his relationship to the donor or decedent and many inheritance taxes lack the back up of a gift tax.
Rewarding or punishing a relationship status between the transferor and transferee is not a good measure of ability to pay or an effective means of wealth redistribution. Moreover, eliminating lifetime gratuitous transfers favors the wealthiest of individuals who can best afford to make earlier in life transfers.
Most significantly, the flaw in instituting a federal inheritance tax is its multiplication of individuals subject to the tax. This escalation of returns would result in a lifetime of unreported cash and untracked property transfers among family members. Taking a lesson from the unreported tip income of restaurant employees, both from its history of abuse and complicated reporting requirements, a federal inheritance tax system would be virtually impossible to police, would increase administrative complexity and costs, and would be a debacle of such large proportions, that it would be even more hated than the current transfer tax system. It is difficult for the government to audit the one-time estate tax returns of a miniscule number of decedents; 157 See Reforming Charitable Split Interest Rules, supra note 86, at 880-882. While the goal of estate administration is to expeditiously settle the estate, the current transfer tax system already employs limited recapture rules and long term payment options that do not interfere with that aim. See, e.g., I.R.C. § § 2032A (providing for recapture when during the ten years following decedent's death, qualified heirs stop using the qualified real property for a qualified purpose like farming); 6166 (providing for the beneficial interest and estate tax installment payment rules that cover a 15-year period). increasing the number of taxpayers subject to the tax would greatly magnify compliance problems.
Professor Batchelder's CIT eliminates the disparity of burdens for some beneficiaries under the current transfer tax system. It also solves the problems of timing and valuation abuses that involve the actuarial tables. However, the CIT engenders its own problems: increased inequity (tax rates based on the lack of, or more distant, relationship between the donor or decedent and his beneficiary); increased family wealth concentration (families with more than one recipient would have an increased total exemption); increased valuation abuse (increased fractional interest discounts); increased recordkeeping costs (including those taxpayers who can't know whether they will reach and exceed the exemption level at some time in the future); increased compliance problems (due to the increased numbers subject to the tax); and increased complexity (relying heavily on, but sometimes changing, the current transfer tax terminology and principles; the CIT's rate surcharge; and its immersion into the federal income tax system).
Essentially, the transfer tax system works pretty well 158 and has significant practical and theoretical advantages over a federal inheritance tax or CIT. 158 By means of its very large exemption ("applicable exclusion amount"), the transfer taxes collect revenue only from the property transfers of the very wealthiest of individuals. See What's New -Estate and Gift Tax Form 706, available at: http://www.irs.gov/Businesses/Small-Businesses-&-Self-Employed/What%27s-New---Estate-and-Gift-Tax; note 34, supra; 2008 Hearings, supra note 1, at 29, Figure 3 (Statement of Lily Batchelder) ("The estate tax system has been a small but stable source of revenue ever since the estate tax was enacted in 1916, generally raising between 1 and 2.5 percent of federal revenues as illustrated in 
